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RECOMMVENDED ORDER

A formal hearing in the above-styled cases was held before
Daniel M Kil bride, Admnistrative Law Judge, Division of
Adm ni strative Hearings, on Septenber 25, 2000, in Viera,
Florida. The hearing was concl uded Septenber 28, 2000, via
video tel econference, with Petitioner and the Adm nistrative Law
Judge in Tall ahassee, Florida and Respondent and his w tnesses

in Ol ando, Florida.



APPEARANCES

For Petitioner: Robert H Horsay, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: Walther H Dornbusch, D.V.M, pro se
1117 Mal abar Road Nort heast
Pal m Bay, Florida 32907

STATEMENT OF THE | SSUES

Whet her disciplinary action should be taken agai nst
Respondent's |icense as a veterinarian based on all eged
viol ations of Section 474.214, Florida Statutes (1997), as
charged in the Adm nistrative Conplaints filed agai nst
Respondent in this proceeding.

Count | of the Adm nistrative Conplaint in Case No. 00-2357
charged Respondent with a violation of Section 474.214(1)(r),
Florida Statutes (1997): being guilty of inconpetence or
negligence by failing to practice nedicine with that |evel of
care, skill, and treatnent which is recognized by a reasonably
prudent veterinarian as being acceptable under siml ar
condi tions and circunstances.

Count Il of the Adm nistrative Conplaint charged Respondent
with a violation of Section 474.214(1)(ee), Florida Statutes
(1997): failing to keep contenporaneously witten nedical
records as prescribed by Rule 61G18-18.002(3), Florida

Adm ni strative Code.



The Adm nistrative Conplaint in Case No. 00-2358 charged
Respondent with a violation of Section 474.214(1)(r), Florida
Statutes (1997): being guilty of inconpetence or negligence by
failing to practice nedicine wwth that |evel of care, skill, and
treatnent which is recognized by a reasonably prudent
veterinarian as being acceptable under simlar conditions and
ci rcunst ances.

PRELI M NARY STATEMENT

On April 6, 2000, Petitioner filed a two-count
Adm ni strative Conplaint, DBPR Case No. 98-11323 (DOAH Case No.
00- 2357), agai nst Respondent, alleging violations of Chapter
474, Florida Statutes (1997).

On Cctober 6, 1999, Petitioner filed an Adm nistrative
Conpl ai nt, DBPR Case No. 98-21230 (DOAH Case No. 00-2358),
agai nst Respondent alleging violations of Section 474.214,
Florida Statutes (1997).

Respondent di sputed the all egations contained in both of
the Adm nistrative Conplaints and el ected a formnal
adm nistrative hearing for each. Consequently, each case was
transferred to the Division of Adm nistrative Hearings on June
6, 2000, to conduct hearings pursuant to Section 120.57, Florida
Statutes (1997). The cases were consolidated at the Division of
Adm ni strative Hearings on Septenber 14, 2000, and this hearing

f ol | owed.



During the hearing, Petitioner offered the testinony of
three witnesses: Mryjane G eene (owner of "Mdnight"); Erich
Scherer, Investigator for the Departnent of Business and
Prof essi onal Regul ation; and Jerry Alan G eene, D.V.M (expert
wi tness). Petitioner offered seven Exhibits, all of which were
received into evidence. Respondent presented the testinony of
two witnesses: R chard George, D.V.M (limted expert w tness)
and D ana Morisseau (Respondent's forner enployee). Respondent
also testified on his own behalf. Respondent offered two
Exhi bits, both of which were received into evidence.

The Transcript of the hearing was filed on Cctober 27,
2000. Petitioner filed its post-hearing submttals on Novenber
20, 2000. Respondent submtted a post-hearing nmenorandum on
Cct ober 19, 2000. Both parties' proposals have been given
careful consideration in the preparation of this order.

FI NDI NGS OF FACT

Based on the evidence and testinony of the w tnesses
presented and the entire record in this proceeding, the
follow ng facts are found:

1. At all tinmes material, Respondent was a |licensed
veterinarian, having been issued |license nunber VM 0003822.

Facts relating to Case No. 00-2357

2. On or about March 5, 1998, Respondent perfornmed a spay

on "M dnight," a dog owned by Maryjane G eene and her husband.



3. On or about March 8, 1998, "M dnight" expired at the
G eene's hone.

4. \Wen Ms. G eene dropped off "M dnight," she was not
sufficiently informed by Respondent about her option to have a
pre- anest hesia | ab work-up perforned.

5. There is no indication of an offer to performa pre-
anest hesia | ab work-up, nor an indication that M. or Ms.

G eene declined such an offer, nor a consent formdeclining such
a work-up, noted in the nedical records kept by Respondent for
"M dni ght."

6. It is a deviation fromthe standard of care to fail to
of fer a pre-anesthesia | ab work-up.

7. The anesthetic protocol used by Respondent during the
spay of "M dnight" included Xylzine (a.k.a. Ronmpun) a drug with
a profound and potentially deleterious effect on the heart which
may cause a first degree or second degree heart bl ock.

8. The anesthetic protocol used by Respondent during the
spay of "M dnight" also included Ketam ne, which is not approved
for use in dogs. Wen used as an anesthetic protocol, it is
consi dered an extra-|abel use of the drug.

9. An extra-label use of a drug neans that there have been
no safety studies conpleted, and it cannot be adequately
predi cted what effects the nedication will have on an ani mal on

a consi stent basis.



10. There is no indication in Respondent's records for
"Mdnight" that Ms. Geene was inforned regarding the use of
Ketam ne in her dog' s procedure.

11. It is a deviation fromthe standard of care not to
make a client aware of the use of an extra-label drug and not to
have the client sign a consent form

12. Xyl azine and Ketam ne are both cardi ac depressants.
When used in conbination they each nmake the other nore of a
cardi ac depressant, thus requiring the adm nistration of another
drug, such as Atropine, to mnimze the cardi ac depressant
effect.

13. There is no indication in Respondent's nedical records
for "M dnight" that Atropine or any other drug was adm ni stered,
other that the Xyl azine and Ketam ne.

14. Respondent's failure to adm nister Atropi ne or any
other drug to minimze the cardi ac depressant effects of
Xyl azi ne and Ketam ne was a deviation fromthe standard of care.

15. Respondent's failure to adm nister Atropi ne or any
other drug to minimze the cardi ac depressant effects of
Xyal zi ne and Ketam ne played a substantial role in "Mdnight's"
dem se.

16. Upon picking up "Mdnight," Ms. Geene was given
limted post-operative instructions. She was told not to give

"M dnight" water until he could walk a straight line; not to



give food until he could hold water down; only | eash wal ks for
10 days; and no baths for 7-10 days.

17. Respondent's post-operative discharge instructions
given to Ms. Geene did not conmply with the standard of care in
veterinary nedicine.

Facts relating to Case No. 00-2358

18. On or about August 25, 1998, Respondent perforned
surgery to renove a nmass fromthe perineal area of "Snoopy," a
ni ne-year-ol d obese Beagl e bel onging to Juan Ferras.

19. There is no indication in Respondent's records for
"Snoopy" that the surgery was perforned due to an energency,
al t hough the credible testinony indicated that it was an
ener gency.

20. G ven "Snoopy's" age (nine years) and weight (60
Ibs.), it would be in the dog's best interest to performa pre-
anesthesia | ab work-up, or to at |least offer one to the owner.

21. Respondent did not indicate in his nedical records
that he offered to performa pre-anesthesia | ab work-up on
"Snoopy. "

22. In view of the energency nature of the surgery, it was
not a deviation fromthe standard of care to fail to offer a
pre- anest hesi a | ab wor k- up.

23. The anesthetic protocol used by Respondent during the

procedure on "Snoopy" included Ketam ne, which is not approved



for use in dogs. Wen used, it is considered an extra-|abel use
of the drug.

24. Ketam ne should be used with extrene caution in dogs
for which the veterinarian is unaware of the renal function or
the liver function of the dog.

25. It is a deviation fromthe standard of care not to
make a client aware of the use of an extra-label drug, and not
to have the client sign a consent form

26. There is no indication in Respondent's records for
"Snoopy" that Juan Ferras was infornmed regarding the use of
Ketam ne in his dog' s procedure.

27. Upon picking up "Snoopy," M. Ferras was given limted
post - operative instructions.

28. Respondent's failure to give specific post-operative
di scharge instructions to M. Ferras constituted a devi ation
fromthe standard of care.

29. After discharge, "Snoopy" began vom ting and was
readmtted to Respondent's facility on or about August 27, 1998.
30. On or about August 28, 1998, "Snoopy" expired at

Respondent's facility.

31. There is no indication in Respondent's records on
"Snoopy" that upon "Snoopy's" readm ssion to Respondent's
facility, on or about August 27, 1998, Juan Ferras refused to

pay or was only willing to pay a snmall portion of any treatnment



rendered to "Snoopy." Because of this finding it is unnecessary
to address whether refusal to pay a fee is an appropriate
def ense by Respondent.

32. Upon "Snoopy's" readm ssion to Respondent's facility,
on or about August 27, 1998, "Snoopy" was determ ned to be
approxi mately 11 percent dehydrated and in a state of shock.

33. In order to correct the dehydrati on and mai ntain
"Snoopy," it would have been required to adm nister
approxi mately 4300-4400 ccs of fluid.

34. Respondent's records indicate that only 800 ccs of
fluids were adm nistered to "Snoopy." This left "Snoopy" with a
trenmendous deficit of fluids.

35. Respondent's explanation as to the reason for the
smal | amount of fluid shown on "Snoopy's" chart is not credible.

36. Respondent's failure to adm nister the correct anount
of fluids constitutes a deviation fromthe standard of care.

37. Upon readm ssion to Respondent's clinic, Respondnet
did not draw bl ood or performany type of bl oodwork on "Snoopy."

38. Respondent's failure to draw bl ood or perform any type
of bl oodwork on "Snoopy" after being readmtted for dehydration
and vom ting and shock constitutes a deviation fromthe standard
of care.

39. The fluids which were adm nistered to "Snoopy" were

adm ni st er ed sub-cut aneously.



40. The failure to insert an |V catheter to adm nister the
fluids, rather than adm nistering them sub-cutaneously,
constitutes a deviation fromthe standard of care.

41. One way of re-hydrating a dehydrated patient is by
wei ghi ng the dog and then addi ng enough fluids to get the
patient to its normal weight.

42. There is no indication in Respondent's records that
"Snoopy" was wei ghed at the end of the day on or about August
27, 1998, or that "Snoopy" wei ghed approximately 60 pounds | ate
in the day on or about August 27, 1998.

43. Respondent's records for "Snoopy" contain a notation
at 10: 00 p.m August 27, 1998, of "ADR' which neans "ain't doing
right."

44. A patient whose records indicate "ADR' shoul d be
continuously nonitored or transferred to an energency facility.

45. " Snoopy" was not nonitored overnight and through the
early hours of the next norning.

46. Had Respondent taken appropriate steps with regards to
fluid resuscitation upon "Snoopy's" readm ssion to Respondent's
facility, "Snoopy's" chance of survival would have been nuch
hi gher .

CONCLUSI ONS OF LAW

47. The Division of Adm nistrative Hearings has

jurisdiction over the parties and the subject matter of this

10



proceedi ng, pursuant to Sections 120.569 and 120.57, Florida
Statutes (1997).

48. Petitioner, the Departnment of Business and
Prof essional Regulation, is the state agency charged with
regul ating the practice of veterinary nedicine, pursuant to
Section 20.165 and Chapters 455 and 474, Florida Statutes
(1997).

49. Pursuant to Section 474.214(2), Florida Statutes
(1997), the Board of Veterinary Medicine is enpowered to revoke,
suspend, or otherwi se discipline the |icense of a veterinarian
who is found guilty of any of the grounds enunerated in Section
474.214(1), Florida Statutes (1997).

50. Petitioner has the burden of proving by clear and
convi nci ng evidence each of the allegations filed agai nst
Respondent. Section 120.57(1)(h), Florida Statutes (1997);

Ferris v. Turlington, 510 So. 2d. 292 (Fla. 1987); Departnent of

Banki ng and Fi nance v. Gsborne Stern and Co., 670 So. 2d. 932

(Fla. 1996).

51. The Adm nistrative Conplaints charge that Respondent
is guilty of having violated Section 474.214(1)(r), and (ee),
Florida Statutes (1997), which provide, in pertinent part, as
fol |l ows:

(1) The followi ng acts shall constitute

grounds for which the disciplinary actions
i n subsection (2) nmay be taken:

11



(r) Being guilty of inconpetence or
negligence by failing to practice nedicine
with that |evel of care, skill, and
treatnent which is recognized by a
reasonably prudent veterinarian as being
accept abl e under simlar conditions and

ci rcunst ances.

* * *

(ee) Failing to keep contenporaneously
written medical records as required by rule
of the board.

52. Rule 61G18-18.002(3) and (4), Florida Adm nistrative
Code, provide, in pertinent part, as follows:

(3) Medical Records shall be
cont enporaneously witten and include the
date of each service perforned. They shal
contain the follow ng information:
Nane of owner or agent
Patient identification
Record of any vacci nati ons adm ni stered
Conpl ai nt or reason for provision of

services

Hi story

Physi cal exam nation

Any present illness or injury noted

Provi si onal diagnosis or health status
determ nation

(4) In addition, nedical records shal
contain the following information if these
services are provided for occur during the
exam nation or treatment of an animal or
ani mal s:

Clinical |aboratory reports

Radi ographs and their interpretation

Consul tation

Tr eat nent - medi cal , surgica

Hospitalization

Drugs prescribed, adm ni stered, or

di spensed

12



Ti ssue exam nation report
Necropsy fi ndi ngs

53. As to Case No. 00-2357, Count |, Petitioner has proven
by clear and convincing evidence that Respondent viol at ed
Section 474.214(1)(r), Florida Statutes (1997), by being guilty
of inconpetence or negligence by failing to practice nedicine
with that |level or care, skill, or treatnent which is recogni zed
by a reasonably prudent veterinarian as being acceptabl e under
simlar conditions and circunstances.

54. Respondent failed to offer the dog's owner a pre-
anesthesia | ab work-up and/or failed to note such an offer in
his nmedical records for "Mdnight." Respondent used an inproper
anest hesi a protocol by using an extra-|abel drug w thout
inform ng the dog's owner or obtaining her consent.

Furt hernore, Respondent did not adm nister Atropine or any other
drug to mnim ze the cardi ac depressant effects of the
anesthesia utilized during the procedure. Respondent al so gave
the dog's owner inadequate discharge instructions.

55. As to Case No. 00-2357, Count II, Petitioner has
proven by clear and convincing evidence that Respondent viol ated
Section 474.214(1)(ee), Florida Statutes (1997), by failing to
keep contenporanously witten nmedical records as required by

rul e of the board.
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56. Respondent did not indicate in his records for
"M dni ght" whether he had a pre-operative discussion with either
of the Greenes regarding a pre-anesthetic |ab work-up or whether
either of the G eenes was infornmed of his intent to use an
extra-label drug. Furthernore, Respondent did not adequately
indicate all of the standard post-operative discharge
instructions in his records for "M dnight."

57. Respondent's negligence ultimately led to "M dnight's"
dem se.

58. As to Case No. 00-2358, Petitioner has proven by clear
and convinci ng evidence that Respondent violated Section
474.214(1)(r), Florida Statutes (1997), by being guilty of
i nconpet ence or negligence by failing to practice nedicine with
that |l evel or care, skill, or treatnent which is recognized by a
reasonably prudent veterinarian as being acceptabl e under
simlar conditions and circunstances.

59. Although Respondent failed to offer the dog's owner a
pre-anesthesia | ab work-up and/or failed to note such an offer
in his nedical records for "Snoopy," since the operation was an
enmer gency, such om ssion was not negligence.

60. Respondent used an inproper anesthesia protocol by
using an extra-label drug wthout informng the dog's owner or
obtaining his consent. Respondent al so gave M. Ferras

I nadequat e post-operative discharge instructions.

14



61. Upon "Snoopy's" readm ssion to Respondent's facility,
Respondent failed to properly rehydrate "Snoopy" and failed to
draw bl ood. "Snoopy" was left w thout sonmeone to nonitor him
after Respondent determ ned he was "ADR " Respondent's
negligence ultimately led to "Snoopy's" dem se.

62. Respondent's explanations to his conduct in this case
IS not persuasive.

63. Respondent is subject to disciplinary action by the
Board of Veterinary Medicine, pursuant to Sections 455.227 and
474.214(2), Florida Statutes (1997). The disciplinary action
under these statutes includes revoking or suspending the
license, placing the |license on probation, reprimandi ng the
i censee, inposing an administrative fine not to exceed $1000
for each count or separate offense, restricting the authorized
scope of practice, inposing costs of the investigation, and
requi ring renedi al educati on.

64. Section 455.227(5), Florida Statutes (1997), states
that the Adm nistrative Law Judge, in recommendi ng penalties in
any recomrended order, nust follow the penalty guidelines
established by the board or departnent and nust state in witing
the mtigating or aggravating circunstances upon which the

recomended penalty is based.
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65. Rule 61Gl8-30.001(2), Florida Adm nistrative Code,
provides, in pertinent part, the follow ng guidelines that are
pertinent to this proceedi ng:

(r) Being guilty of inconpetence or
negligence by failing to practice veterinary
medi cine with that |evel of care, skill, and
treatnent which is recognized by a
reasonably prudent veterinarian as being
accept abl e under simlar conditions and

ci rcunst ances.

The usual action of the Board shall be to

i npose a penalty of probation for a period

of one year and a one thousand doll ar
($1000) admi nistrative fine.

* * *

(ee) Failing to keep contenporaneously
written medical records as required by rule
of the Board.

The usual action of the Board shall be

i ssuance of a reprinmand plus six nonths
probation and investigative costs.

66. Rule 61Gl18-30.001(4), Florida Adm nistrative Code,
provides, in pertinent part, that based upon consi deration of
aggravating or mtigating factors present in an individual case,
the Board nmay deviate fromthe penalties recommended. The Board
shal | consider as aggravating or mtigating factors the
fol | ow ng:

(a) The severity of the offense

(b) The danger to the public

(c) The nunber of repetitions of
of f enses.

16



(e) The nunber of times the licensee
has been previously discplined by the Board

* * *

(g) The actual danmge, physical or
ot herwi se, caused by the violation

67. Petitioner has denonstrated by clear and convincing
evi dence aggravating factors established in Rule 61G18-
30.001(4)(a), (b), (©, (e), and (g), Florida Adm nistrative
Code. Respondent has one prior disciplinary action against him
resulting fromthe conbination of two cases, DBPR Case
Nos. 95-03305 and 95-16337, whereby Respondent was pl aced on
probation. In these two prior instances, along with the tw at
hand, a total of four animals have died, creating a significant
risk of harmto the public.

RECOMVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
law, it is recoomended that a final order be render by the Board
of Veterinary Medicine, as follows:

1. Finding Respondent guilty of having violated Section
474.214(1)(r), Florida Statutes (1997), as alleged in Count | of
the Adm nistrative Conplaint for DOAH Case No. 00-2357 (DBPR
Case NO 98-11323).

2. Finding Respondent guilty of having violated Section

474.214(1)(ee), Florida Statutes (1997), as alleged in Count I
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of the Adm nistrative Conplaint for DOAH Case No. 00-2357 (DBPR
Case No. 98-11323).

3. Finding Respondent guilty of having violated Section
474.214(1)(r), Florida Statues (1997), as alleged in the
Adm ni strative Conplaint for DOAH Case No. 00-2358 (DBPR Case
No. 98-21230).

4. In light of these findings of guilt and aggravating
circunstances, the follow ng penalties are recomended:

a. A thirty-day suspension of
i censure.

b. An admnistrative fine in the
amount of four-thousand dollars ($4000.00).

c. Assessing costs of investigation
and prosecution, in the anount of $973. 24
for Case No. 00-2357 and $684.29 for Case
No. 00-2358.

d. Five years of nonitored probation
upon such terns and conditions as the Board
finds necessary and reasonabl e.

18



DONE AND ENTERED this 19th day of Decenber, 2000,

in Tal |l ahassee,

Leon County, Florida.

DANI EL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings

this 19th day of Decenber, 2000.

COPI ES FURNI SHED

Walter H Dornbusch, D. V.M
1117 Mal abar Road, Nort heast
Pal m Bay, Florida 32907

Robert H. Hosay, Esquire
Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Bar bara D. Auger, Ceneral Counse
Departnent of Business and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Sherry Landrum Director
Board of Veterinary Medicine
Departnent of Business and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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